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JURISDICTIONAL STATEMENT
The Supreme Court has jurisdiction over this matter
pursuant to Utah Code Ann. § 63-46b-16 and Utah Code Ann. § 78-22(3)(e)(ii) (3987).
ISSUES PRESENTED FOR REVIEW
I.

WHETHER SERVICES PROVIDED BY BJ-TITAN WERE INCIDENTAL
TO THE SALE OF TANGIBLE PERSONAL PROPERTY AND THEREFORE
SUBJECT TO SALES TAX.

II-

WHETHER BJ-TITAN IS A REAL PROPERTY CONTRACTOR
PURSUANT TO R865-58S.

III. WHETHER THE TRANSFER OF MOTOR VEHICLES BY BJ HUGHES
HOLDING COMPANY TO BJ-TITAN QUALIFIES AS AN ISOLATED OR
OCCASIONAL SALE EXEMPT FROM UTAH STATE SALES TAX.
IV.

WHETHER BJ-TITAN HAS FAILED TO ESTABLISH THAT THE
AUDITING DIVISION ADHERED TO A POLICY OF TAXING MOTOR
VEHICLE TRANSFERS ON AN AGGREGATE BASIS.

V.

WHETHER THE UTAH ADMINISTRATIVE RULEMAKING ACT, UTAH
CODE ANN. § 6 3-46-1 (1989) IS APPLICABLE TO THE PRESENT
CASE.
STANDARD OF REVIEW
In resolving the issues before the Court, the

Administrative Procedures Act governs this Court's standard of
review.

The provisions of the Administrative Procedures Act

apply "to all agency adjudicative proceedings commenced by or
before an agency on and after January 1, 1988."
is a consolidation of two cases:

This proceeding

Hughes Tool Co. v. Auditing

Div. of the Utah Stare Tax Comm'n, Appeal No. 88-1500, filed May
31, 1988 and BJ-Titan Serv. Co. v. Auditing Div. of the Utah
State Tax Comm'n, Appeal No. 1644. filed June 24, 1988.

The Act provides the standard of review appellate
courts must use when reviewing an agency's formal adjudicative
proceedings:
(4) The appellate court shall grant relief
only if, on the basis of the agency's record,
it determines that a person seeking judicial
review has been substantially prejudiced by
any of the following:

(d) the agency has erroneously
interpreted or applied the law;

(g) the agency action is based upon a
determination of fact, made or implied by the
agency, that is not supported by substantial
evidence when viewed in light of the whole
record before the court;
Utah Code Ann. § 63-46b-16(4)(d) and (g) (1987 & Supp. 1990)
(emphasis added).

Therefore, this Court reviews the Tax

Commission's record, primarily the Transcript of Formal Hearing
(hereinafter "Transcript") and the Findings of Fact, Conclusions
of Law and Final Decision, when determining whether BJ-Titan was
"substantially prejudiced."

For two reasons, the language of

Utah Code Ann. § 63-46b-16(b) implies that deference should be
given the Tax Commission's decision.

First, the Act requires the

appellate court to make its determination only "on the basis of
the agency's record."

Second, the Act requires that mere

prejudice is not enough; there must exist "substantial
2
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First Nat'l Bank v. County Bd. of

Equalization, 145 Utah Adv. Rep. 8, 9 (Utah 1990)
BJ-Titan erroneously asserts that this Court should use
a "correctioi 1 of error" stai idard of revi ew

h.i -Ti f .m supports

its contention by citing to Chris & Dick's Lumber v. Tax Comm'n
of the State of Utah, 791 P. ?d 5)1, 51'< MM-ah 1990) and Hurley v.
Board

of

Industrial Comm'n of

Utah,

However BJ-Titan fails to recognize that the standard in both
cases is inapposite because the adjudicative proceedings in both
cases were commenced prior to the effect!ve date of tile
Administrative Procedures Act ,

n Chris & Dick's the petitioner

3

filed a petition for Redetermination on March 12, 1987.

In

Hurley the petitioner commenced its action on May 3, 1985.
BJ-Titan further offers Hurley and Pickering v. Board
of Educ. of Township High School Dist., 391 U.S. 563, 578
(footnote 2) (1968) in support of its argument that this Court
should use a "substantial eviaence rest*' when reviewing the Tax
Commission's factual findings.

Hurley states as follows:

The correction-of-error standard applies to
agency rulings on issues of law and extends
no deference to agency rulings. An agency's
finding of fact, however, are accorded
substantial deference and will not be
overturned if based on substantia] evidence,
even if another conclusion from the evidence
is permissible As to a question of mixed law
and fact, a reviewing court usually accords
an agency decision some deference, i.e., an
agency's decision will not be set aside
unless the agency's conclusion is
unreasonable.
However, in Boyri v. Department of Employment S e c , 77 3
P.2d 398 {Utah Ct. App,

1989), the Utah Court of Appeals ruled

that the administrative agency decision would be given great
weight in the agency'r< area of expertise so long as no clear
misinterpretation of statutes or rules was evident.
STATUTORY AND REGULATORY PROVISIONS AT ISSUE
Utah Code Ann. § 59-15-4 (1985) governs this case for
the tax years at issue and provides in pertinent part:

4

From and after the effective date of this act
there is levied and there shall be collected
and paid;
(a) A tax upon every retail sale of
tangible personal property made within the
state of Utah
Utah Code § 59-15-2 (1985) defines a sale or sales and
retail sales, in perthu'ni

p.ni , «ui follows:

(2) "Sale" or "sales" includes
installment and credit sales, every closed
transaction constituting a sale, and also
includes the sale of electrical energy, gas,
services or entertainment taxable under the
terms of this act.

(5)
The term "retail sale" means
every sale within the state of Utah by a
retailer or wholesaler to a user or consumer,
except sales defined as wholesale sale of
otherwise exempted by the terms of this actbut the term "retail sale" is not intended to
include isolated nor occasional sales by
person not regularly engaged in business, , •
. bur no sale of a vehicle of a type requirad
to be registered by the laws of this state
shall be deemed isolated or occasional for
the purposes of this act, except that any
transfer of any motor vehicle in a business
reorganization where the ownership of the
transferee organization is substantially the
same as to the ownership of the transferor
organization shall be considered an isolated
or occasional sale. . , .
R865-01S-1( A) »>f" the Administrative Rules of. the Utai I
State Tax Commission states:
The sales tax is imposed upon sales of
tangible personal property made within the
5

state of Utah, regardless of where such
property is intended to be used, and on the
amount paid or charged for all services for
repairs and renovations of tangible personal
property or for installation of tangible
personal property rendered in connection with
other tangible personal property,
R865-27S~1(A) of the Administrative Rules of the Utah
State Tax Commission states:
The term "retail sale" has a broader
meaning than the sale of tangible
personal property. It includes any
transfers, exchanges, or barter whether
conditional or for a consideration by a
person doing business in such commodity
or service, either as a regularly
organized principal endeavor or as an
adjunct thereto. The price of the
service or tangible personal property,
the quantity sold, or the extent of the
clientele are not factors which
determine whether or not it is a retail
sale,
R865--38S-1(C) of the Administrative Rules of the Utah
State Tax Commission states:
Sales of vehicles subject to the
registration laws of this state are not
isolated or occasional sales, except
that any transfer of any motor vehicle
in a business reorganization where the
ownership of the transferee organization
is substantially the same as the
ownership of the transferor organization
shall be considered an isolated or
occasional sale.

6

Utah Code Ann. §§ 59-15-2 (1985) and 59-15-4 (1985) and
Rules R865-01S, R865-02S, R865-27S, R865-38S, and R865-58S are
set forth in their entirety in Appendix A.
STATEMENT OF FACTS
1.

The tax in question Is sales tax.

Record at 23.

2.

Pursuant to an audit of Hughes Tool Company for

the period October 1, 1983, through March 31, 1985, the Auditing
Division assessed additional sales and use tax in the amount of
$239,842.89.
3.

Record at 23.
Pursuant to an audit of BJ-Titan Services Company

for the period of April 1, 1985, through September 30, 1986, the
Auditing Division assessed additional sales and use tax in the
amount of $116,574.11.
4•

Record at 23.

BJ-Titan operates oil and gas well stimulation and

stabilization services encompassing the following types of
services:
(1)
(2)
(3)
(4)

Cementing
Acidizing
Fracturing
Nitrogen work.

Record at 23.
5.

Cementing involves the placement of various

cementing compositions, fluids, and slurry compositions into
various places in the well.

The purpose of cementing is to

7

stabilize the well and/or to separate zones within the well hole.
Record at 23.
6.

Hydraulic fracturing involves the injection of

hydraulic fluids that are created with various additives into a
well bore to extend the well bore laterally into the formation.
Record at 23-24.
7.

Acidizing is an extension of hydraulic fracturing

using hydrochloric acid in combination with other agents to
improve the flow capacity of a well by dissolving deposits that
may be plugging channels in the rock.
8.

Record at 24.

In cementingt a special grade of Portland Cement

is used with any combination of 54 additives r the use of which is
dependent upon the conditions o± the well.

The actual formula of

the cement is recommended by BJ-Titan's representative.

Record

ar 24
9.

Without the expertise of the employees of BJ-

Titan, the raw chemicals or cement are of little value to the
well operators without the raw materials.
10.

Record at 24.

Because neither the materials nor the services are

of much value to the customers without the other, it is not
important to the customer how the price is allocated between the
materials and the services.
without the other.

The customer does not buy one

Therefore, if only the materials were taxable

8

then BJ-Titan could reduce the taxes by simply reallocating the
price from materials to che services.
11.

Record at 24.

The customer purchases the final product in the

hole where it has its only value to the customer.

The final

product has value to the customers of BJ-Titan only after the
materials and services together have been provided.

Record at

24.
12.
purchased.

BJ-Titan did not pay sales tax on materials it

BJ-Titan charged sales tax to its customers on the

materials and remitted that amount to the State Tax Commission.
BJ-Titan did not charge sales tax on the portion of its invoice
price which it claims was the labor portion.
13.

Record at 25.

Concerning cementing services, BJ-Titan

synthesizes materials and services to provide a finished product
which stabilizes the pipe located in the well.
cement cannot be removed.

Once poured, the

The cement permanently affixes the

casing to the surrounding hole and becomes real property.

Record

at 25.
14.

When 3J-Titan delivers the products to the well

operators, BJ-Titan makes its recommendations regarding the
precise formulas to be used and the method of placement in the
well.

However, the well operators make the decision to accept or

reject the recommendations of BJ-Titan.
9

The contracts contain a

specific provision which states that "work done by BJ-Titan shall
be under the direction, supervision and control of the owner,
operator, or his agent and BJ-Titan will perform the work as an
independent contractor and not as an employee or agent of the
owner or operator."

Thus, it is the well operators (customers of

BJ-Titan) that convert the materials (cement) acquired from BJTitan into real property15.

Record at 25.

The cementing services of BJ-Titan are similar to

those of a ready-mix concrete company that sells concrete to a
building contractor and pumps it to the location where it is
needed by the contractor.

In that case, as well as this case,

the delivered product is subject to sales tax on the total
charge, including the seller's cost for materials, labor and
profit.

In the case of a ready-mix company selling and pumping

concrete to a building contractor, when the concrete is converted
to real property it is converted by the building contractor and
not by the ready-mix company.

In this case, when the cement is

converted to real property it is converted by the oil well owner
and not by BJ-Titan.
15.

Record at 25-25,

In contrast to the cementing function, acidizing,

fracturing, and nitrogen services are not operations in which the
involved personal property.becomes part of or attached to real
property.

In each of these services the personal property used
10

in stimulation becomes part of the production of the well and is
returned when oil and other fluids are taken from the well.

In

these cases, BJ~Titan has sold the products to the final
consumer, and sales tax should have been collected on that sale
to the final consumer.
17.

Record at 26.

In April 1985, Hughes Tool Company, through its

holding company, BJ-Hughes Holding Company, and Titan Services
Company, combined to form a partnership knowr^ as BJ-Titan
Services Company.

BJ-Hughes Holding Company contributed 7 2% of

the new partnership's assets including the contribution of the
motor vehicles in question.
28% of the assets.

Titan Services Company contributed

BJ-Hughes received a 72% interest in the

partnership and Titan Services received a 28% interest in the
partnership.
SUMMARY OF ARGUMENT
I.

SERVICES PROVIDED BY BJ-TITAN WERE
INCIDENTAL TO THE SALE OF TANGIBLE
PERSONAL PROPERTY AND THEREFORE SUBJECT
TO SALES TAX.

BJ-Titan is a retailer of tangible personal property
which provides services associated with the formulation and
delivery of the products which it sells,

BJ-Titan's business of

oil well stimulation involves fracturing, acidizing, nitrogen
work, and cementing at the well sites and the preparation and
delivery of those products.

The services that BJ-Titan provides
11

to its customers in the sale of these products is a necessary
component of these products and is thus taxable.

The ratio of

cost of the components to the service is not determinative of
taxability under applicable regulations.

BJ-Titan collected tax

from its customers as a retailer, but only on the materials
component of the sale, not on the services component.

Under the

terms of BJ-Titan's contract with the customer, the customer
retains control of all operation at the well site.
II-

BJ-TITAN IS NOT A REAL PROPERTY CONTRACTOR
PURSUANT TO R865-19-58S-

BJ-Titan is not the party which converts that tangible
personal property to real property.

in its acidizing,

fracturing, and nitrogen work, the products which BJ-Titan
retails are not converted to real property, but are removed from
the well during production which occurs subsequent to the well
stimulation process.

In the cementing operation, the well bore

has been prepared by the driller, the downhole work is performed
by the rig operator, the centralizers, scratchers, and float
collars and other downhole equipment is einpiaced the rig
operator, while BJ-Titan performs the pumping operation.

The

composition of the slurry is determined on the basis of data
provided by the operator and evaluated in cooperation wirh BJTitan.

Under the terms petitioner's contract with its customer,

12

the customer retains final control over all operations at the
well site.
Ill- THE TRANSFER OF MOTOR VEHICLES BY BJ HUGHES
HOLDING COMPANY TO BJ-TITAN, A NEWLY FORMED
PARTNERSHIP, DOES NOT QUALIFY AS AN ISOLATED OR
OCCASIONAL SALE EXEMPT FROM UTAH STATE SALES TAX.
Under applicable regulations, the transfer of motor
vehicles to BJ-Titan is taxable, and is not an isolated and
occasional transaction.

The ownership of the transferee

organization is not substantially the same as that of the
transferor entities.

Prior to the transfer, BJ-Hughes Holding

Company owned 100% of its assets.

After the transfer, the

transferor organization owned but a 7 2% interest in the assets,
albeit of a greater' asset pool.

Nonetheless, the ownership had

radically changed, no reorganization had taken place, and an
entirely new partnership entity had been created consisting of
BJ-Hughes Holding Company owning 7 2% of the assets and Titan
Services Company owning 28% of the assets.
IV.

BJ-TITAN HAS FAILED TO ESTABLISH THAT THE
AUDITING DIVISION ADHERED TO A POLICY OF TAXING
MOTOR VEHICLE TRANSFERS ON AN AGGREGATE BASIS.

BJ-Titan has failed to show that the Tax Commission had
established a formal policy regarding taxation of motor vehicle
transfers based on an aggregate approach.

The evidence

established that no formal, written policy existed and further
demonstrated that petitioner was unaware of and did noc rely on
13

any such policy in arriving at its decision regarding the
transfer of the motor vehicles in question.

No formal, written

policy regarding motor vehicles had been adopted by the Tax
Commission nor had been published in tax bulletins, publications,
or interoffice memoranda.
V,

THE UTAH ADMINISTRATIVE RULEMAKING ACT IS NOT
APPLICABLE TO THIS CASE.

As no formal, written policy existed reversing a
previous policy upon which BJ-Titan relied to its detriment, the
provisions of the Utah Administrative Rulemaking Act do not
apply.

The Act requires that there be a written policy or rule

before it has application.
ARGUMENT
I.

SERVICES PROVIDED BY BJ-TITAN WERE INCIDENTAL TO
THE SALE OF TANGIBLE PERSONAL PROPERTY AND
THEREFORE SUBJECT TO SALES TAX.

Utah Code Ann. levies a tax on the purchaser for the
amount paid or charged for '*retail sales of tangible personal
property made within the state."

Utah Code Ann. § 59-15-4 (1985)

(currently Utah Code Ann. § 59-12-103(1)(a) (1987)).

A "retail

sale" is "any transfer of title, exchange, or barter, conditional
or otherwise, in any manner of tangible personal property or any
other taxable item or service."

R865-27S-

Further, "tangible

personal property" is defined as "all tangible or exchangeable

14

things and substances which are dealt in or capable of being
possessed or exchanged."

R865-27S.

Additionally, all services which are rendered in
connection with the sale of tangible personal property are
subject to sales tax.

R865-01S states in pertinent part:

(a) The sales tax is imposed upon sales of
tangible personal property made within the
state of Utah, regardless of where such
property is intended to be used, add on the
amount paid or charged for all services for
repairs and renovations of tangible personal
property or for installation of tangible
property rendered in connection wit^h other
tangible personal property.
R865-C1S (emphasis added).

Moreover, services which are rendered

in conjunction with the sale of tangible personal property are
subject to Utah sales tax because "sales and use taxes are
transaction taxes imposed upon certain retail sales and leases of
tangible personal property, as well as upon certain services."
R865-02S-1(a) (emphasis added).

Hence, retail sales of tangible

personal property and any services rendered for installation,
repair, or renovation of that tangible personal property are
subject to sales tax under § 59-15-4 (1985).
Further, it is inconsequential that services connected
with the sale of tangible personal property are listed as a
separate item on the sellers bill; the amourtt charged for

15

installation or fabrication of tangible personal property is
subject to sales tax.

R865-51S-1(a) states in pertinent part:

A. The amount charged for fabrication or
installation which is part of the process of
creating a finished article of tangible
personal property must be included in the
amount upon which tax is collected. This
type of labor and service charge may not be
deducted from the selling price used for
taxation purposes even though billed
separately to the consumer . . . .
Section 59-15-4 and the corresponding tax regulations,
taken as a whole, evidence that all services which are rendered
in conjunction with the retail sale of tangible personal property
are subject to sales tax.

Moreover, a sales tax is imposed on

the entire selling price even though part of that selling price
may be separately billed as service
The Tax Commission correctly determined that BJ-Titan
operates as a retailer of tangible personal propertyf

and that

both the services and the materials it provides its customers are
subject to sales tax under § 59-15-4 (1985).

BJ-Titan's services

of cementing, acidizing, fracturing, and nitrogen work are all
processes whereby BJ-Titan's employees fabricate raw chemicals or
cement into a useful product and then deliver that product, at
the well operator's direction, into the well, thereby increasing
the well's productivity*

16

The Tax Commission's decision is harmonious with and
supported by § 59-15-4 and the applicable administrative
regulations.

The Tax Commission held that the amounts charged

for pumping the chemicals or cement into the well are subject to
sales tax.

Further, Administrative Rule R865-02S-1(a) defines

Utah sales tax as a "transaction tax" imposed upon retail sales
of tangible personal property, as well as upon services.
Pursuant to R865-02S-1(a), the Tax Commission correctly held that
it is the "synthesis of material and services" that is taxable.
BJ-Titan claims that the Tax Commission, in ruling that
it is a retailer of tangible personal property, ignored testimony
regarding the scope and nature of BJ-Titan's services.
Petitioner's Brief at 20.

BJ-Titan asserts that the testimony of

one of its employees, Mr. Cramerj, established that its services
were a substantial portion of BJ-Titan's well stimulation
operations.

However. Mr. Cramer's testimony does not establish

that BJ-Titan's line of business was unique in any way.

Rather,

his testimony establishes that oil and gas well stimulation
operations are just like any other business that sells a product;
the product's usefulness depends upon proper installation and the
person selling tha*c product is usually the one possessing the

Mr. David Cramer is employed by Petitioner as a
regional technical manager. Transcript of Formal Hearing at 67.
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necessary knowledge and skill to deliver the product and assist
in putting the product into operation.
BJ-Titan exaggerates its technical expertise by failing
to recognize that it relies heavily upon other sources of
expertise when stimulating oiL and gas wells.

Specifically, BJ-

Titan relies upon specialized knowledge possessed by the well
operator.

For example, when asked if the rig operator has input

in the fracturing process, Mr. Cramer testified that the BJTitan' s employees consult with the well operator who has "actual
decision-making authority."

Transcript at 141.

Mr. Cramer

further testified that it is actually the customer who gives BJTitan valuable information regarding the well:
Q [by Mr. Tarbet]: To determine those individual
characteristics of the well, how do you do that?
A: Consulting with the customer. As you've
noted, he has a lot of information that is a value
to us. Wire line logs, caliper logs, temperature
runs, and some knowledge of the area
. . . .
Q: So the customer provides you a significant
volume of iriformation—
A: With a good portion of that information per
well.
Transcript at 145-46.
Mr« Cramer further testified that the decision
regarding the products was usually made by a "committee"
consisting of the BJ-Titan, the well operator.- and the driller.
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Transcript at 102-103-

He further testified that from his

personal experience and observation that in 40% of the jobs, BJTitan 's personnel are not even involved in attaching the tools to
the drilling rig to be lowered into the well bore.

Transcript at

118.
The Tax Commission did not disregard any testimony,
rather it determined that the evidence that BJ-Titan offered did
not establish that its services were anything more than
incidental to the sale of tangible personal property.

Moreover,

the Tax Commission, based upon all of the evidence, correctly
found that the services BJ-Titan rendered were incidental to the
sale of its materials and therefore subject to sales tax.
The Tax Commission's determination that BJ-Titan's
services rendered in connection with the sale of its tangible
personal property are subject to sales tax is harmonious with,
and supported by, case law.

BJ-Titan points to the relative

insignificance of the price of the materials as opposed to the
value of the labor involved in BJ-Titan's product as proof that
the materials are just incidental to the transaction.

However,

as this Court held in McKendrick v. State Tax Comm f n f 9 Utah 2d
418, 347 P.2d 177 (1959), that the relative values of materials
and labor are not determinative of whether the services are
subject to the sales tax,
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In McKendrick, the taxpayer, a producer*and seller of~*~artificial limbs, tried to avoid paying sales tax on his sale of
artificial limbs.

He pointed out t.hat his actual material costs

were insignificant in contrast to the service costs connected
with producing and fitting the limbs.

However, this Court

rejected the taxpayer's argument, holding that:
It is quiet generally true that 'materials'
considered separate and apart from
'services,' are not worth much. The value of
raw materials depends upon their abundance or
scarcity. It is usually very small in
comparison to the products into which they
are fashioned. It is the taking of ore from
the mine or the tree from the forest and
fabricating them inr.o something useful which
makes the end product desirable and therefore
valuable. During the process of
transformation through various stages the
value is steadily enhanced in proportion to
the expenditure of time, energy and skill
thereon. . . .
However, as discussed above,
the exacc allocation of the cost of labor and
materials is not controlling. It is the
synthesis of both in the finished product
which determines its sales value.
Id., at 178.
McKendrick disposes of the issue in the present case.
This Court held that sales tax must be paid for services which
are rendered in connection with the sale of tangible personal
property.

Like the taxpayer's artificial limbs in McKendrick,

BJ-Titan's services separate and apart from the materials are
virtually worthless.

The Court held that it is the production of
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raw materials into an artificial limb and the fitting thereof
which creates value subject to sales tax.

Likewise, the Tax

Commission found that it is the fabrication and delivery of
chemicals or raw materials to a gas or oil well which creates
value that is subject to sales tax.

It is the products, the

tangible personal property, which stimulate increased well
production, such increased production being the customer's object
in purchasing in the first place.
As McKendrick holds, the exact allocation of the
services and materials is not controlling.

Rather, it is the

synthesis of the services and materials which creates taxable
value.

The Tax Commission accepted the fact that BJ-Titan's

materials are virtually worthless without its expertise, and that
the materials without BJ-Titan's services to fabricate and
deliver the products are of little value.

Nonetheless, the Tax

Commission in accordance with McKendrick held that "[i]t is the
synthesis of these two things that comprise the product, the
tangible personal property and associated services that BJ-Titan
transfers to its customers.

It is the synthesis of material and

services that is subject to sales tax."

Findings of Fact,

Conclusions of Law and Final Decision at 8.

The Tax Commission

correctly relied on McKendrick in holding BJ-Titan's services
subject to sales tax.
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BJ-Titan erroneously asserts Kardy v. State Tax Common,
561 P.2d 1064 (Utah 1977;, in support of its position.

In Hardy,

the taxpayer was not paying sales tax on the materials which he
used in the practice of dentistry.

However, Hardy is

inapplicable to the issue in the present case for two reasons.
First, BJ-Titan's activities are decidedly unlike
dentistry.

A dentist bases his diagnosis and treatment on

knowledge and expertise which he alone possesses.

However, as

discussed above, BJ-Titan relies upon the well operator to supply
valuable information regarding the particular well.
at 145-46.

Transcript

When a dentist is filling a cavity, it is done under

his exclusive direction and control subject only to the patient's
consent.

However, BJ-Titan's contracts require that ail "work

done by BJ-Titan shall be under the direction, supervision and
control of the owner,, operator, or his agent. . . . ,f
at 38.
work.

Transcript

In fact, it is the rig operator who performs the downhole
See discussion infra at pp. 25-27.

Transcript at 113-15.

If the facts in Hardy were such that the patient, using material
and expertise supplied by the dentist, filled his own cavity in
consultation with the dentist, than Hardy might offer some
guidance.

However, such is not the case; the incidental services

BJ-Titan renders are analogous to those of the artificial limb
manufacturer's in McKendrlck.
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Second, the Hardy Court accepted the fact that the
services rendered were substantial, and merely inquired where in
the process from producer to consumer the materials should be
taxed-

Hardy never addressed the issue in the case at bar,

whether services rendered in connection with the sale of tangible
personal property are taxable.

Hardy never inquired whether the

services were taxable, it just looked at the materials; it offers
no support for BJ-Titan's assertions,
II.

BJ-TITAN IS NOT A REAL PROPERTY CONTRACTOR
PURSUANT TO R865-58S.

Under the Tax Commission's administrative regulations,
"[t]he sale of real property is not subject to the tax nor is
labor performed on real property subject to the tax."
Administrative Regulation R865-58S.

Under R865-58S, real

property contractors are considered the consumers of the tangible
personal property that they purchase and then convert into real
property.

Hence, as consumers, they are the ones liable to pay

the sales tax.

However, the regulation "does not apply to

contracts whereby the retailer sells and installs personal
property which does not become part of "che real property. "
Administrative Regulation R865-58S.
BJ-Titan's oil and gas well stimulation operations do
not meet the requirements of R865-58S.
property contractor.

Hence it is not a real

BJ-Titan has never complied with the
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requirements of R865-58S; it has never paid sales tax on the raw
chemicals and cement which it purchased.

Rather, it has always

billed its customers for the sales tax, conduct consistent with
that of a retailer of tangible personal property-

BJ-Titan has

previously avoided paying sales tax on the materials it purchased
by consistently billing its customers.
Furthermore, BJ-Titan's oil and gas well stimulation
operations do not consist of converting tangible personal
property into real property.
contractor under R865-58S.

Hence it is not a real property
BJ-Titan's methods of stimulating oil

or gas wells by acidizing, fracturing, and nitrogen work do not
convert tangible personal property into real property.

Rather,

in each of these functions the personal property used to
stimulate the well ''becomes part of the production of the well
and is returned when oil and other fluids are taken from the
well."

Final Decision at 5.
Further, BJ-Titan is not the one who converts the

cementing service into real property, it is the well operator.
As required by BJ-Titan's contracts, "work done by BJ-Titan shall
be under the direction, supervision and control of the owner,
operator, or his agent and 3J-Titan will perform the work as an
independent contractor and not as an employee or agent of the
owner operator."

Transcript at 38.
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The transcript is replete

with testimony indicating thac the well operator is in large part
responsible for the physical placement of chemicals and cement
into the well.

For example,, BJ-TLtc-n's regional technical

manager, Davia D. Cramer, testified that the well operator,
relying on knowledge or expertise, will typically be involved in
determining wh^t additives to add to the cement to create the
desired effect.

Transcript at 102.

Moreover, when actually

installing the cement,- Mr, Cramer further testified:
Q [Mr. Miller]: The next question is, do
these various mechanical devices determine
either the shape, flow, or form of this
cement?

A [Mr. Cramer]: . . . If you just pump the
cement down there, there is a very good
chance, excellent chance its's just going to
channel through that mud. You're going to
have large volumes of mud in the hole and a
very poor seal. So that's the significance
of these extraneous components here, to alter
the flow regime through pipe movement, such
as would reciprocate rotating reciprocating
scratchers or the centralizers, to allow the
mud to more efficiently dxsplaced.

MR. TARBET: I have a number of questions on
this slide. Mr Cramer, isn't it the drilling
rig operator that places the float shoe?
THE WITNESS:
connection.

Well, they may actually make

MR. TARBET: They physically put it in place;
is thar correct?
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{Emphasis added).
According to this statute, it is evident that the sale
of BJ-Titan's vehicles does not qualify as an "isolated or
occasional" sale.

Nevertheless, BJ-Titan attempts to skirt the

expressed exception of vehicles to the "isolated or occasional"
exemption by arguing that the subject vehicles are merely a
portion of the entire business that BJ Hughes Holding Company and
Titan Services transferred to the BJ-Titan partnership pursuant
to Administrative Rule R865-38S ("Rule 38S").

That rule states,

in part:
Any sale of an entire business tc a single
buyer is an isolated or occasional sale and
no tax applies to the sale of any assets made
part of such a sale (with the exception of
vehicles subject bo registration,)
(Emphasis added.)

Utah Code Ann. § 59-15-2(6) (1986) and Rule

38S make clear the intent of the legislature to strictly except
the sale of motor vehicles from the isolated or occasional sale
exemption from Sciles tax.

While arguably there was never a sale

of an "entire business" but only a transfer of certain assets to
a newly formed partnership, the vehicles transferred by BJ Hughes
and Titan Services were evidently an exception to the isolated or
occasional sale and hence subject to Utah sales tax.
BJ-Titan next argues -chat since the subject vehicles
were titled and registered in Texas, the vehicles are not the
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"type" that are required or subject to registration in Utah.

In

so arguing, BJ-Titan has completely missed the point of the
statute and the interpretive rule.

The thrust of Utah Code Ann.

§ 59-15-2(6) (1986) is to provide an exemption from sales tax for
all isolated or occasional sales with one exception,, that
exception being the sale of vehicles "of a type required to be
registered under the provisions of the motor vehicle laws of this
state."

The language of the statute indicates that the exception

is concerned with the classification of vehicles for imposition
of state sales tax, not whether the vehicles are actually
registered in the state of Utah.

It is simply immaterial whether

BJ-Titan elects to register the vehicle in Utah or Texas.

If the

transferred vehicle is of the type that mast be registered under
the motor vehicle laws cf Utah, the transaction does not qualifyas an isolated or occasional sale, and hence the transaction is
subject to Utah sales tax.

Because BJ-Titan's vehicles are of

the type that must be registered pursuant to Utah Code Ann. § 411-19 (1987 & Supp. 1990) 3 the sale of the vehicles to the
partnership are taxable under the code.
3

Utah Code Ann. § 41-1-19:
(1) Every motor vehicle, combination of
vehicles, trailer, and semitrailer v/hen
driven or moved upon a highway is subject to
the registration and certificate of title
provisions of this chapter. . • .
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Furthermore, Rule 3 8S supports this interpretation of
the statute-

The rule provides that "vehicles subject to

registration" are not exempt as an isolated or occasional sale.
The rule does not necessitate that a vehicle be registered within
the state of Utah to be bound by its provisions, it simply
disqualifies those sales from the isolated or occasional
exemption where the vehicle is subject to registration.

Because

the objects of the transfer by BJ Hughes Holding Company to BJTitan, the partnership, were vehicles that are subject to
registration in accordance with the laws of Utah, the
transactions are subject to Utah sales tax.
Notwithstanding the fact that BJ-Titan's purchases of
vehicles were exceptions to the isolated or occasional exemption,
BJ-Titan further claims that the vehicles were transferred
pursuant to a "business reorganization" and hence qualify as an
isolated or occasional sale.

The relevant portion of 59-15-2(6)

(1986) provides:
[T]he term "retail sale" is not intended to
include isolated nor occasional sales by
persons not regularly engaged in business, .
. . but no sale of a vehicle of a type
required to be registered under the
provisions of the motor vehicle laws of this
state shall be deemed isolated or occasional
for the purposes of this act except that any
transfer of any motor vehicle in a business
reorganization where the ownership of the
transferee organization is substantially the
same as to the ownership of the transferror
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organization shall be considered an isolated
or occasional sale.
(Empha s i s added).
With reference to this argument,

Bert Ashcroft, a

Field Audit Supervisor with the Auditing Division, testified at
the formal hearing that:
I believe the issue was whether the vehicles
qualified as an isolated or occasional sale.
And in reading Rule R865-38S in regards to
isolated or occasional sales, it indicates
that if the transfer or organization in a
business reorganization, if the transfer is
not basically substantially the same owner,
then that does not qualify you as an isolated
or occasional sale.
And based on that, we felt like the
ownership had changed substantially.
Transcript at 216 (emphasis added).
When questioned as to what would constitute
"substantially the same," Mr. Ashcroft stated that 'basically as
a rule of thumb with the Auditing Division, we have used the 80
percent figure that Mr Anderson alluded to yesterday."
Transcript at 217 (emphasis added).

When asked if BJ Holding

Company's 72 percent ownership in the partnership met the 80
percent requirement, Mr. Ashcroft testified:

"No it does not."

Transcript at 217Another Audit Supervisor, Mr. Kenneth Cook similarly
testified at the Formal Hearing.
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When questioned as to whether

he regarded the vehicle transfers as being appropriately
administered in this case, Mr Cook testified:

"Yes, I do."

Transcript at 244.
More significantly, the Tax Commission ruled that the
BJ-Titan nad failed ro establish that it was substantially the
same entity as the transferor entities, BJ Hughes and Titan
Services.

Specifically the Tax Commission found that:
BJ Holding company was created specifically
to hold the assets of BJ Hughes Services and
become a partner with Titan Services in the
formation of the partnership known as BJTitan Services. BJ-Holding Company
contributed 72% of the assets of the new
company including tne motor vehiciQs in
question. Titan Services contributed the
remaining 28% of the assetsUnder the facts set our above, it cannot
be said that the ownership of the transferee
organization (BJ Titan) is substantially the
same as the ownership of the transferror
organization (BJ-Holding Company). Therefore
the Petitioners have failed to meet the
requirements of Rule R865-39S with respect to
the transfer of vehicles.

(Emphasis added).
The facts of the instant case support the conclusion
that the new partnership is not "substantially the same" as its
transferor organizations.

This is not a classical reorganization

wherein the resulting entity is merely a change in form, not in
ownership.

Both of the transferor or parent corporations enjoyed

100% ownership in their assets prior to the transfer to Bo-Titan.
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Subsequent to the transfer of the assets to BJ-Titan, the
percentage ownership in the newly formed partnership were
radically diluted. The percentage ownership by one partner was
diluted to 28%, likewise the ownership of the other partner was
diluted to 7 2%.

The dilution will naturally have significant

effects on the transferring organizations, notably diminished
control in the new entity.

To say that the BJ-Titan's

organization remained substantially the same is inaccurate.
Moreover, BJ-Titan baldly asserts that Utah Code Ann. §
59-7-115(9)(a) (1987) implies that the "applicable threshold" for
determining whether an organization is "substantially the same"
is anything in excess of 50% ownership.

While the Utah statute

is without direction as to what percentage ownership constitutes
substantially the same, it is doubtful that 50% ownership is
sufficient.

Without direction, this Court should look to outside

sources to determine what percentage ownership is widely
accepted.

Accordingly, Mr. Cook testified on behalf of the

Commission that 80% ownership was the threshold level prescribed
by the IRS.

Transcript at 241.

While the IRS code may be non-

controlling f it is reasonable that a minimum of 80% ownership
must be retained to constitute "substantially the same" and
exempt taxpayer from taxation.
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Further, rhe transfer of vehicles in the present case
is not a part of a reorganization, rather it is a transfer for
equity in a new enterprise.

The substance of the transaction

amounts to a parent corporation selling its vehicles for
partnership equity.

There is no difference in the present

transfer and a transfer where the parent corporations sold the
vehicles for cash and contributed the cash to the partnership
which subsequently purchased vehicles with the contributed cash.
The corporations "sold" the vehicles to the partnership for
valuable consideration, hence the transaction should be taxedAccordingly, the Tax Commission concluded that:
Two business entities transferring assets to
form and organize a new legal entity does not
constitute a business reorganization.
Instead the two original entities have formed
a new and separate entity.
Record at 58.
While BJ-Titan employs non-controlling sources in
arguing that the Tax Commission's definition effects a
consolidation, it is unreasonable to presume that each time two
organizations elect to form a new legal entity such would qualify
as a reorganization to exempt the sale of motor vehicles to the
new organization from sales tax.
It is interesting to note that BJ-Titan's own witness,
Calon Anderson, testified that in his opinion the method utilized
34

by the Auditing Division in the audit in assessing the motor
vehicles was the appropriate method.

Transcript at p. 189.

Finally, this Court has held that statutory tax
exemptions must be strictly construed against the person claiming
the exemption.

Parson Asphalt Products Inc. v. Utah State Tax

Comm'n, 617 P.2d 397 (Utah 1980).

In Parson, the taxpayer was

claiming an exemption from use tax because the fuel was not being
used to operate motor vehicles on public highways.

This Court

held that the rule for interpreting taxing statutes is as
follows:
Even though taxing statutes should generally
be construed favorably to the taxpayer and
strictly against the taxing authority, the
reverse is true of exemptions. Statutes
which provide for exemptions should be
strictly construed, and one who so claims <ias
the burden of showing his entitlement to the
exemption.
Id. at 398 (emphasis added).
Rule R861-1-7A (G) of the Administrative Rules of the
Utah State Tax Commission states:
G. Burden of Proof. The petitioning party
shall have the burden of proof to establish
his petition should be granted.
It is clear that the evidence demonstrates that BJTitan did not establish that it met: the requirements of the
exemption from sales tax for the transfer of the motor vehicles.
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IV.

BJ-TITAN HAS FAILED TO ESTABLISH THAT THE
AUDITING DIVISION ADHERED TO A POLICY OF TAXING
MOTOR VEHICLE TRANSFERS ON AN AGGREGATE BASIS.

Using the testimony of a former Tax Commission
employee, Calon Kay Anderson4, BJ-Titan contends that the
Commission followed a policy of taxing motor vehicle transfers
pursuant to an "aggregate'1 procedure-

In his testimony, however,

Mr. Anderson conceded that the policy was an ''informal policy."
Transcript at 159.

Further and more significantly, he admitted

that "there was nothing in writing specifically indicating how
this would be handled."

_Id.

—c- Bert Ashcroft also testified

when asked about the informal policies:
Q: [Ry Mr. Tarbet]% And in your mind do some
of these informal practices rise to the level
of policy?
A:

No.

Transcript at 236.
The opinion testimony of BJ-Titan's witness is simply
insufficient to charge the Commission with employing a formal
policy.

Commission personnel were following the law as it was

evolving through audit experience and application.

As the Tax

Commission ruled in its decision:

4

Mr. Anderson is a former Tax Commission employee who
left the Auditing Division over differences with the present
Director of the division and who testified that his parting with
the Commission was not a happy one.
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The Tax Commission finds that the opinion
testimony of the Petitioner's witness was
insufficient to establish that such policy
did indeed exist. More importantly, however,
there was no evidence presented which showed
that even if such policies were in effect,
the Petitioner relied upon them to its
detriment Record at 32.
Furthermore, Mr. Anderson's memorandum to the
Commissioners dated January 21, 1986, lends support that there
was no Commission-adopted policy of aggregate taxation.

That

memorandum begins:
A question of whether or not sales tax
applies to a transfer of a motor vehicle from
an individual to a partnership for an
ownership interest has existed for sometime
and appears ro be surfacing with increasing
frequency.
Record at 226.
The memorandum, particularly the questions contained
therein, evidences a lack of understanding as to i:he proper
procedure for taxing motor vehicle transfers from an individual
to a partnership in consideration for an ownership interest.

The

memo itself fails to establish the Commission had formulated a
formal policy of aggregate taxation of motor vehicle transfers.
V.

THE UTAH ADMINISTRATIVE RULEMAKING ACT IS NOT
APPLICABLE TO THIS CASE.

BJ~Titan argues that because the Respondent has
allegedly changed its policy from aggregate tc entity taxation,
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the Respondent must comply with the terms of the Utah
Administrative Rulemaking Act,

Respondent maintains that there

was never a "forma]." change in policy, ana Respondent submits
that the above-mentioned Act is not applicable to the present
case.

In order to qualify under the act, there must exist a

rule.

Utah Code Ann. § 63-46a-2 (1989) defines rule as follows:
(13) (a) "Rule" means an agency's written
statement.

(Emphasis added).
Furthermore, with respect to a policy, § 63-46a-2
(1989) states:
(10)(b) A policy is a rule If it conforms to
the definition of a rule.
R861-01A states:
6. "Rule" means an officially adopted
Commission ruling of general prospective
effect in connection with laws the Commission
is charged to administer and Commission
procedures, policies, and practices.
(The term "regulation" was used instead of "rule" prior to July
1, 1987.)
Accordingly, because BJ-Titan's witness, Calon
Anderson, admitted that the so called policy was not a "written
statement" (Transcript at 159), there was never a "rule".
the Utah Administrative Rulemaking Act, particularly the
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Hence,

procedure for changes in rules pursuant to Utah Code Ann. § 63-_rr'
46a-6 (1989) does not apply.
In Williams v. Public Service Comm'n, 720 P. 2d 773
(Utah 1986), the Court relied on three factors in holding that
the agency had engaged in impermissible rulemaking.

First, the

Public Service Commission's decision was generally applicable.
Second, the letter interpreted the scope of the Commission's
regulatory powers, thus interpreting the law within the meaning
of the Act.

Third, the Commission made a cle^r change of law

reversing a long standing policy.
In the case at bar, there was no reversal or change of
law of a long standing, formal, written, Tax Commission adopted
policy.

The evidence was clear that no policy existed within the

meaning of the Rulemaking Act.

Here, as in Ellis v. Utah State

Retirement Bd. , 757 P. 2d 882 (Utah Ct. App. 1988), the agency was
not engaged in rulemaking and did not have to adhere to rule
making procedural requirements, but was merely applying explicit
statutory and regulatory language to rhe facts of the case.
There was simply no rule that was reversed or changed by the
Commission ruling regarding BJ~Titan's vehicle transfers.
Further, the evidence is clear that BJ-Titan's partners
did not rely on this so-called policy in formulating their
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business plan.

Walter Thomas, an accountant with petitioner,

testified that any communications with the Auditing division took
place after the audit had been completed and further that no
representations had been made by Auditing personnel orally or in
writing as tc the existence of any policy regeirding the issue of
the taxability of the transfer of motor vehicles.

Transcript at

61.
CONCLUSION
The decision of the Utah State Tax Commission should be
affirmed.

The Commission's ruling is consistent with Utah Code

Ann. § 59-15-4 (1985) and relevant regulations.

The object of

the customer in purchasing from BJ-Titan is to obtain products
which enhance oil well performance.

These products are tangible

personal property which are then delivered to the well and
installed in a cooperative effort between the BJ-Titan and the
driller of the oil well.

BJ-Titan's real property contractor

theory as t.o cementing is displaced as the driller, not. BJ~Titanf
converts the tangible personal property to real property.
Trie vehicle transfers in issue involved transfers to a
new entity, the ownership of which was neither a reorganization
nor was substantially similar to that of the transferor entities.
The vehicles were of a class required to be registered under the
laws of the state of Utah, and thus did not qualify under the
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isolated and occasional exemption from the imposition of the
sales tax.
No formal Tax Commission-approved policy of aggregate
taxation of motor vehicles existed upon which Petitioner relied.
Thus there was no reversal of such a policy which would bring
this case within the embrace of the Utah Rulemaking Act.
/
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BEFORE THE UTAH STATE TAX COMMISSION

BJ-TITAN SERVICES St HUGHES TOOL CO,,
Petitioner,
v.
AUDITING DIVISION OF THE
UTAH STATE TAX COMMISSION,

)
:
)
:
)
:

FINDINGS OF FACT,
CONCLUSIONS OF LAW
AND FINAL DECISION
Appeal No,

88-1644

)

Respondent

STATEMENT OF CASE
This matter came before the Utah State Tax Commission for
a formal hearing on February 21, 1989.

James E. Harward, Hearing

Officer, Joe B. Pacheco, Commissioner and G. Blaine Davis,
Commissioner heard the matter for and in behalf of the Tax
Commiss ion.
Present and representing the Petitioner was Maxwell A.
Miller, Attorney at Law.

Present and representing the Respondent

was Brian Tarbet, Assistant Attorney General.
The appeal represented the consolidation of two cases:
Hughes Tool Company v. Auditing Division of the Utah State Tax
Commission, appeal No. 88-1500; and BJ-Titan Services Company v.

Appeal Mo. 88-164 4

Auditing Division of the Utah __S tjrte Tax Commis s ion, appeal No .
88-1644.

The identical nature of the issues involved in the two

cases made the consolidation practical.
Based upon the evidence and testimony presented at the
hearing, the Tax Commission hereby makes its:
FINDINGS OF FACT
1.

The tax in question is sales tax.

2.

Pursuant to the audit of Hughes Tool Company for the

period October 1, 1983 through March 31, 1985, the Auditing
Division assessed additional sales and use tax in the amount of
$239,842.89.
3.

Pursuant to an audit of BJ-Titan Services Company

for the period of April 1, 1985 through September 30, 1986, the
Auditing Division assessed additional sales and use tax in the
amount of $116,574.11.
4.

Petitioners operate oil and gas well stimulation and

stabilization services encompassing these types of services:
(1)
(2)
(3)
(4)
5.

Cementing;
Acidizing;
Fracturing;
Nitrogen work.

Cementing involves the placement of various

cementing compositions, fluids, and slurry compositions, into
various places in the well.

The purpose of cementing is to

stabilize the well and/or to separate zones within the well hole.
6.

Hydraulic fracturing involves the injection of

hydraulic fluids that are created with various additives
-2-
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into a well bore to extend the well bore laterally into the
format ion.
7.

Acidizing is an extension of hydraulic fracturing

using hydrochloric acid in combination with other agents to
improve the flow capacity of a well by dissolving deposits that
may be plugging channels in the rock.
8.

In cementing, a special grade of Portland Cement is

used with any combination of 54 additives, the use of which is
dependent upon the conditions of the well.

The actual formula of

the cement used for each well is recommended by Petitioner's
representative.
9.

Without the expertise of the employees of the

Petitioner, the raw chemicals or cement are of little value to the
well operators, and likewise the services are of little value to
the well operators without the raw materials.
10.

Because neither the materials nor the services are

of much value to the customers without the other, it is not
important to the customer how the price is allocated between the
materials and the services.
the other.

The customer does not buy one without

Therefore, if only the materials were taxable then

BJ-Titan could reduce the taxes by simply reallocating the price
from materials to services.
11.

The customer is purchasing the final product in the

hole where it has its only value to the customer.

The final

product has value to the customers of BJ-Titan only after the
materials and services together have been provided to the
customers.
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12.
purchased.

Petitioner did not pay sales tax on materials it
Petitioner charged sales tax to its customers on the

materials and remitted that amount to the State Tax Commission.
The Petitioner did not charge sales tax on the portion of its
invoice price which it claims was the labor portion.
13.

Concerning cementing services, BJ-Titan synthesizes

materials and services to provide a finished product which
stabilizes the pipe located in the well.
cannot be removed.

Once poured, the cement

The cement permanently affixes the casing to

the surrounding hole and becomes real property.
14.

When BJ-Titan delivers the products to the well

operators, BJ-Titan makes its recommendations regarding the
precise formulas to be used and the method of placement in the
well.

However, the well operators make the decisions- to accept or

reject the recommendations of BJ-Titan.
specific provision which states:

The contracts contain a

"work done by BJ-Titan shall be

under the direction, supervision and control of the owner,
operator, or his agent and BJ-Titan will perform the work as an
independent contractor and not as an employee or agent of the
owner or operator.::

Thus, it is the well operators (customers of

BJ-Titan) that convert the materials (cement) acquired from
BJ-Titan into real property.
15.

The cementing services of BJ-Titan are similar to a

ready mix concrete company that sells concrete to a building
contractor and pumps it to the location where it is needed by the

-4-
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contractor.

In that case, as well as this case, the delivered

product is subject to sales tax on the total charge, including the
sellers cost for materials, labor and profit.

In the case of a

ready mix company selling and pumping concrete to a building
contractor, when the concrete is converted to real property it is
converted by the building contractor and not by the ready mix
company.

In this case, when the cement is converted to real

property it is converted by the oil well owner and not by
B.J.-Titan.
16.

In contrast to the cementing function, acidizing,

fracturing, and nitrogen services are not operations in which the
involved personal property becomes part of or attached to real
property.

In each of these services the personal property used in

stimulation becomes part of the production of the well and is
returned when oil and other fluids are taken from the well.

In

these cases, BJ-Titan has sold the products to the final consumer,
and sales tax should have been collected on that sale to the final
consumer.
17.

In April 1985, Hughes Tool Company, through its

holding company, BJ-Hughes Holding Company, and Titan Services
Company, combined to form a partnership known as BJ-Titan Services
Company.

BJ-Hughes Holding Company contributed 72% of the new

partnership's assets including the contribution of the motor
vehicles in question.
the assets.

Titan Services Company contributed 28% of

BJ-Hughes received a 71% interest in the partnership,

and Titan Services received a 28% interest in the partnership.
-5-
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Based upon the foregoing Findings of Fact, the Tax
Commission now makes and enters its:
CONCLUSIONS OF LAW
1.

There is a tax levied on the purchaser for the amount

paid for retail sales of tangible personal property made within
the state.
2.

(Utah Code Ann. § 59-12-103)
Sales of tangible personal property to real property

contractors and repairmen of real property are subject to sales
tax.
3.

Sales of vehicles required to be titled or registered

within the laws of this state are not exempt from sales taxes as
isolated or occasional sales, except that any transfer of a
vehicle in a business reorganization where the ownership of the
transferee organization is substantially the same as the ownership
of the transferrer organization shall be considered an isolated or
occasional sale.

(Utah State Tax Commission Administrative Rule

R845-19-38S(c).)
4.

Two business entities Transferring assets to form and

organize a new legal entity does not constitute a business
reorganization.

Instead, the two original entities have formed a

new and separate entity.
5.

BJ-Titan is not a real property contractor within the

meaning of R86 5-19-58S.

Instead, the portion of its product

which BJ-Titan has labeled as services is really charges "for

-6-
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fabrication or installation which is part of the process of
creating a finished article of tangible personal property" (the
cement which is sold to the well operators) pursuant to
R865-19-51S.
ISSUES
In both cases there are essentially two issues to be
decided:
1.

Is sales and use tax imposed on all of the charges

made by B-J Titan and Hughes Tool, or only on the portion of the
charges which they have allocated to materials?
2.

Is the transfer of motor vehicles to BJ-Titan

Services from BJ-Hughes Holding Company exempt from sales and use
tax?
IS THE SALES AND USE TAX IMPOSED ON THE TOTAL
INVOICE PRICE FROM BJ-TITAN TO ITS CUSTOMERS,
OR ONLY ON THE AMOUNT WHICH BJ-TITAN HAS
DESIGNATED AS THE PORTION ALLOCABLE TO MATERIALS?
In support of its position that the services are not
subject to sales or use tax, the Petitioner advances two
alternative theories:
1.

The services are not incidental to the sale of

tangible personal property.

Rather, services rendered are part of

a comprehensive service and the sale of concrete or other well
stimulation materials are incidental to that comprehensive service;
2.

The Petitioner is a real property contractor and is

exempt from sales and use taxes, except for sales tax on the
products which it purchases.
-7-
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With respect to the Petitioner's argument that the
services are not incidental to the sale of the materials used to
case the wells and materials used in stimulating the wells, the
Tax Commission finds the argument is not well taken.
While it is accepted that without the expertise provided
by the Petitioner the materials are virtually worthless for their
intended purpose, it is also accepted, as the Respondent in its
brief states that "All of Petitioner's

'services' without the

actual materials would be worthless to its customers.

Likewise

the materials without the services to blend them into the correct
product and deliver it into the property would likewise be of for
(sic) less value.

It is the synthesis of these two things that

comprise the product, the tangible personal property and
associated services that Petitioner transfers to its customers.
It is this synthesis of material and services that is subject to
sales tax" (brief of Respondent page 7 ) .
Where the Petitioner is in the business of oil and gas
stimulation, the Petitioner operates as a retailer of tangible
personal property.

The services that it provides to its customers

in the sale of these products is a necessary component of the
final product and is taxable.
This rationale is consistent with the decision of the
Utah Supreme Court in McKendrick v. State Tax Commission, 9 Utah
2nd 418, 347 P2d 177, (1959).

There, the plaintiff, a

manufacturer of artificial limbs, claimed the sale of artificial
limbs were exempt from sales tax.
-8-
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what he was selling was a professional service in the making and
fitting of the prosthetic devices and the materials used were such
a small portion of the total charge that they were "merely
incidental" to the service performed.
The Utah Supreme Court disagreed with the Petitioner and
stated:
It is quite generally true that "materials",
considered separate and apart from "services",
are not worth much. The value of raw materials
depends upon their abundance or scarcity.
These are usually very small in comparison to
the products into which they are fashioned.
Its the taking of ore from the mine or the tree
from the forest and then making them into
something useful which makes the end product
desirable and therefore valuable.
During the process of transformation through
various stages, the value is steadily enhanced
in proportion to the expense of time, energy
and skill thereon. An excellent example is the
process by which a pound of iron ore, worth but
a few cents, is mined, smelted, processed,
tempered and fabricated into hair springs for
watches worth thousands of dollars per pound.
When one is sold its value is that of the
finished product and not of the basic materials
from which it was made. The same principle
applies to the Petitioner's profits. Id. at
419 .
With regard to the Petitioner's second argument that it
is a real property contractor, the Tax Commission similarly
such argument to be without merit.

finds

If the Petitioner were a real

property contractor the sale to them of the materials in question
would be subject to sales tax, and sales tax would be paid by the
Petitioner and not by its customers.
the Petitioner conducted business.

That, however, is not how
Here, the practice of

Petitioner was to not pay sales tax on materials purchased by them
-9-
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but rather, charge its customers sales tax and remit the taxes to
the Tax Commission.

Those actions were not those of a real

property contractor but were those of a retail sales business
which purchased the materials for later resale.
It appears that the Petitioner would now ask that its own
past actions which showed that it did not consider itself to be a
real property contractor be disregarded simply because it is in
its financial interest to do so.

This the Tax Commission is not

willing to do and finds such practice to be probative as to the
true nature of the Petitioner's operation.
IS THE TRANSFER OF MOTOR VEHICLES TO
BJ-TITAN FROM BJ-HUGHES EXEMPT FROM SALES AND USE TAX

Under Utah State Tax Commission Rule

R855-19-38S, sales

of motor vehicles are not exempt as isolated or occasional sales
except "that any transfer of the vehicle in a business
reorganization where the ownership of the transferee organization
is substantially the same as the ownership of the transferrer
organization shall be considered as an isolated or occasional
sale".
In the present case, BJ-Holding Company was created
specifically to hold the assets of BJ-Hughes Services and become a
partner with Titan Services in the formation of the partnership
known as BJ-Titan Services.

BJ-Holding Company contributed 72% of

the assets of the new company including the motor vehicles in
question.

Titan Services contributed the remaining 28% of the

assets.
-10-
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Under the facts as set out above, it cannot be said that
the ownership of the

transferee organization (BJ-Titah) is

substantially the same as the ownership of the transferrer
organization (BJ-Holding Company).

Therefore, the Petitioners

have failed to meet the requirements of Rule R865-12-38S with
respect to the transfer of vehicles.
With regard to both issues, the Petitioner claims that
the findings of the Auditing Division were contrary to established
policies of the Tax Commission.

Petitioner argued that the Tax

Commission could not reverse such a policy without complying with
the appropriate administrative rule making statutes.
In support of this, the Petitioner offered the testimony
of a single witness, a former employee of the Tax Commission, who
testified that in his opinion certain policies regarding the two
issues existed.
The Tax Commission finds that the opinion testimony of
the Petitioner's witness was insufficient to establish that such
policy did indeed exist.

More importantly, however, there was no

evidence presented which showed that even if such policies were in
effect, the Petitioner relied upon them to its detriment.
Based upon the foregoing, the Tax Commission finds that
the Petitioners failed to establish by a preponderance of evidence
that its oil and gas stimulation services are exempt from sales
and use tax.

The Tax Commission also finds that the Petitioner

has failed to establish by a preponderance of the evidence that
the transfer of motor vehicles from BJ-Hughes Holding Company to
BJ-Titan Services were exempt from sales and use taxes.

The
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findings of the Auditing Division are therefore affirmed,
request of the Petitioner is denied.
DATED this

£

day of

The

It is so ordered.

^piuA^

, 1990.

BY ORDER OE THE UTAH STATE TAX COMMISSION.

[arisen
Chai rman

^_Joe B. i^acheco
Commiss ioner

NOTICE: You have
to file a request
the date of final
judicial review.

G. Blaine Davis
Commiss ioner

ten (10) days after the date of the final order
for reconsideration or thirty (30) days after
order to file in Supreme Court a petition for
Utah Code Ann. §§ 63-465-13(1), 63-46b-14(2)(a)
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mission bv law, such as those found in Utah Code
Ann
Sections 59 2 924, 59 10 544, 59 7
146(2), and 59 14 404 will be utilized by the
Commission whenever appropriate
C Discovery Devices Because of the policy of the
Commission favoring full disclosure, the discovery
devices set forth in the Utah Rules of Civil Proce
dure and utilized in civil litigation will generally not
be necessary in connection with adjudication before
the Commission Information and requested docu
ments should be provided by the parties upon oral,
telephone, or written request However, if a party
feels that he has not been able to make sufficient
discovery through departmental conferences and
other informal procedures, he may petition the
Commission for permission to utilize the discovery
devices set forth in the Utah Rules of Civil Proce
dure
D Exceptions In addition to the documents and
information that are not discoverable pursuant to
Utah law and any applicable rules, the following
shall not be discoverable under these rules
1 tax returns and reports filed by parties or
persons who are not directly involved in the proce
edings in question without specific written permis
sion from the parties filing such returns or reports
by the party or parties desiring to obtain, examine,
or utilize such returns or reports,
2 tax returns and reports filed by parties or
persons who are directly involved in the proceedings
in question may not be obtained, or examined, and
the information contained therein may not otherwise
be discovered by any party except bv a division of
the Commission or the taxpayer without either the
written permission of the taxpayer or an order from
the Commission,
3 work papers, appraisals, and audits of any
employee or agent of the Commission except as
provided mR861-12AD 2
4 any work product of an attorney and his client,
or
5 any information or document that is equally or
more available to the party requesting the informa
tion
E Costs The party requesting information or
documents is required to pay in advance the costs of
obtaining and reproducing such information and
documents
R861-1-7A Evidence in Adjudicatory
Proceedings Pursuant to Utah Code Ann
Sections 59-1-210, 76-8-502, 76-8-503,
63-46b-8
A Introduction of Evidence Every party appea
ring before the Commission has the right to intro
duce evidence Such evidence may be oral or
written, real or demonstrative, direct or circumsta
ntial
B Presiding Officer Any presiding officer, as set
forth in Rule R861-1-1A, may preside at any
proceeding The presiding officer shall rule and sign
orders on matters concerning the evidentiary and
procedural conduct of the proceeding
C Sworn Testimony Oral testimony at a formal
hearing will be sworn The oath will be administered
by the presiding officer or a person designated by
him Anyone testifying falsely under oath may be
subject to prosecution for perjury in accordance
with the provisions of Utah Code Ann Sections 768 502 and 76 8-503
D Exclusion of Evidence The Commission may
exclude evidence as being irrelevant, immaterial, or
C O D E • Co
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unduly repetitious It will not be bound, however,
by judicial tests of admissibility of evidence, but it
may admit any reliable evidence possessing proba
tive value which would be accepted by a reasonably
prudent man in the conduct of his affairs The
Commission may admit that kind of evidence
known as hearsay if such evidence meets this test,
however, no decision of the Commission will be
based solely on hearsay evidence
E Excluded Proferred Evidence If a party atte
mpts to introduce evidence into a hearing, only to
have such evidence excluded for any of the reasons
abo\e listed, he may require that such excluded
testimony or evidence be placed in the record to
allow the reviewing judicial authority to pass on the
correctness of the ruling of exclusion on appeal If
such excluded evidence is deemed by the presiding
officer to be repetitive, redundant, or unnecessarily
lengthy, he may require the inclusion of such testi
mony in the record in condensed form
F Order of Presentation The order of presenta
tion of evidence at a hearing is at the discretion of
the presiding officer, but he will be guided by the
question of who at a given point must sustain the
burden of proof
G Burden of Proof The petitioning party shall
have the burden of proof to establish that his peti
tion should be granted
H Degree of Proof The degree of proof in a
hearing before the Commission shall be the same as
in a judicial proceeding brought in the state courts
of Utah
I Presentation of Commission's Case The
Commission's case will be presented by the office of
the Attorney General or by employees or authorized
representatives of the Commission
J Official Notice The Commission shall take
official notice of
1 the laws of the United States,
2 the laws of the state of Utah,
3 all public and private official acts of the
various agencies and divisions of the executive, leg
lslative, and judicial departments of the Umted
States and of the state of Utah and its political
subdivisions,
4 the official enacted statutes of the various
states of the United States,
5 seals of the United States and the state of Utah
and all agenaes and divisions thereof, including the
seals of courts and of notary publics,
6 the true, significant meaning of all words in the
English language including commonly used abbre
viations and symbols, and
7 the laws of science, the geography of the
world, and the divisions of time, space, weight, and
measure
8 The Commission may also take official notice
of other matters of common knowledge and general
acceptance and of publications or other commonly
available information widely used and accepted in
tax assessment Any party to the proceeding has the
right to rebut or otherwise address the officially
noticed material
9 In relation to the above, the Commission res
erves the right to resort to appropriate reference
materials in discovering and interpreting these
matters and to rule on the admissibility or madmi
ssibihty of these matters as to competence, materiality, and redundancy
K Official Commission Records and Documents
All records and documents prepared by officials and
employees of the Commission in performance of
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their official duties are prima facie evidence of the
facts stated therein. Such records and documents
shall be presumed to show the truth, but this presumption may be rebutted. The Commission may
refer to and rely upon these records in making decisions. If a ruling is based in whole or in part on
such records, the party affected by such ruling will
have a right to examine them, unless such examination is prohibited by law, in which instance he will
be apprised of the nature and contents of such
records to the degree permissible under the terms of
the law involved. No decision will be based solely on
privileged or nonpublic records.
L. Commission Knowledge and Investigation. The
Commission may, in formulating its decision, rely
upon its specialized knowledge and experience in
taxation and tax administration and upon evidence
discovered by its staff. However, no findings shall
be based upon these matters without notification to
the adverse party of the matters relied upon.
M. Experts. Experts may testify in Commission
hearings on behalf of any party of their special
knowledge and competence.
N. Privilege. The Commission will give effect to
ail rules of privilege recognized by law. If a party
asserting the truth of a certain claim, however,
asserts a privilege in relation to evidence which
would tend to support or refute such claim, and this
evidence is particularly or solely available to him or
those in a close interest or family relationship, and
he can produce no evidence beyond this assertion;
the Commission will reject such assertion. This rule
will not apply, however, where the applicable law of
privilege gives him no option but demands that he
assert the claim of privilege in the particular situation.
O. Uncontradicted Evidence. The Commission
will accept uncontradicted evidence, unless inherently improbable, as being true. However, where
such evidence is solely and exclusively in the possession of the one offering the same or where it would
be impossible or extremely difficult for the adverse
party to obtain rebuttal evidence, the Commission
reserves the right to give such uncontradicted evidence only the weight deemed fair, just, and proper.
P. Cross Examination and Rebuttal. Any party to
a Commission proceeding has the right to cross
examine any witness testifying and to submit evidence in rebuttal of his testimony, which right shall
include the right to challenge credibility or veracity
of any witness or evidence offered.
Q. Stipulation. Any party in an adjudicative
proceeding may stipulate as to any fact or issue, and
such stipulation may be introduced into a proceeding as evidence and may constitute the basis for an
order.
R. Precedents. The Commission may rely in its
decision making upon precedents from previous
hearings, but it is not bound by the doctrine of stare
decisis.
S. Memoranda of Authority. Any party appearing
before the Commission may submit a memorandum
of authorities if he so wishes. The Commission may
request such a memorandum from any party if
deemed necessary for a full and informed consideration of the problem.
T. The Commission may relax the rules within the
limits prescribed by law in informal proceedings in
the interests of equity, expediency, and economy.
R861-1-8A. Appeal Pursuant to Utah Code Ann.
Section 59-1-602, 59-1-505
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A. Time of Appeal. Within 30 days after receipt
of notice of any order of the Commission, any party
adversely affected thereby may appeal the order to
the proper judicial authority. If an appeal is not
timely filed, the order becomes final at the end of
the 30-day period. Copies of such appeal shall be
served upon the Commission and upon the Office of
the Attorney General.
B. Security. Before appealing a Commission
order, the party making such appeal, shall deposit
state taxes with the Commission and property taxes
with the appropriate county treasurer in the full
amount of taxes, penalties, interest, and other sums
in controversy. Any such undertaking shall provide
that if the appeal or writ is dismissed or the order of
the Commission affirmed, the applicant for the writ
will pay all costs and charges which may accrue
against him in said case. At the option of the applicant, a bond or other security may be provided in a
sum sufficient to cover the taxes, penalty, and interest to the date of the decision of the Supreme
Court, other charges stated in such decision, plus
the costs or expenses which may accrue against him
in said case:
1. Upon proper petition, for good cause shown,
the security herein required may be waived by the
Commission.
R861-1-9A. Tax Commission as Board of
Equalization Pursuant to Utah Code Ann.
Sections 59-5-212, 59-2-1003, and 59-21011
A. Equalization Responsibilities. The Commission
will sit as the State Board of Equalization in discharge of the equalization responsibilities given it by
law. The Commission may sit on its own initiative
to correct the valuation of property which has been
overassessed, underassessed, or nonassessed as described in Utah Code Ann. Section 59-2-212; and
as a board of appeal from the various county
boards of equalization as described in Utah Code
Ann. Section 59-2-1011.
B. Proceedings. A presiding officer may sit as the
State Board of Equalization with the same force and
effect as if the entire Commission were present.
Any order will be signed by a quorum of the Commission after they have become familiar with the
evidence and have reviewed the legal arguments of
the parties with the presiding officer.
C. Appeals from County Boards. An appeal from
a decision of a County Board of Equalization must
be presented upon the same issues as were submitted
to the county board in the first instance. The
Commission shall consider but is not limited to, the
facts and evidence submitted to the county board.
D. Remand of Insufficient Appeal. The Commission may remand an appeal to the County Board of
Equalization if:
1. the minutes of the county board fail to
conform with the requirements of Rule R861-19A-E, or
2. in the interest of effective tax administration
the matter can best be resolved by the county board.
The Commission shall notify the county board of
the order and the county board shall schedule a
rehearing on the appeal within 20 days of the issuance of the notice.
E. Minutes of the County Board. The County
Board of Equalization or county hearing officer
shall prepare minutes of hearings held before them
on property tax appeals. The minutes shall include:
1. the name and address of the property owner;
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R861. Administration
R861-01A Code of Administrative Procedure Pursuant to
Utah Code Ann §59-1-210
R86T-02A Regulator} Power Pursuant to Utah Code
Ann §59-1-210
R86T-03A Departmental Conferences Pursuant to Utah
Code Ann §59-1-210
R8oT-04A Petitions for Hearings Pursuant to Utah Code
Ann §§59-2-705, 59-2-1013, and 59-1-501
RS61-05A. Adjudication Pursuant to Utah Code Ann
§§59-1-205 and 59-1-210
R861-06A Discovery in Adjudication Pursuant to Utah
Code Ann §§59-2-924, 59-7-146X2), 59-10-544,
and 59-14-404
R861-07A. Evidence in Adjudicatory Hearings Pursuant to
Utah Code Ann §§59-1-210, 76-8-502, and
76-8-503
R861-08A Appeal Pursuant to Utah Code Ann
§59-1-602
R861-09A. Tax Commission as Board of Equalization
Pursuant to Utah Code Ann §§59-5-212,
59-2-1003, and 59-2-1011
R861-10A. Miscellaneous Provisions Pursuant to Utah
Code Ann. §59-1-210
R861-11A. Appeals of Factor Pursuant to Utah Code
Ann. §59-2-704 (1953)
R861-12A. Policies and Procedures Regarding Public
Disclosure Pursuant to Utah Code Ann §59-5-46

R861-01A. Code of Administrative
Procedure Pursuant to Utah Code Ann.
§59-1-210
R861-01A-1. Code of Administrative Procedure

R861-01A-1. Code of Administrative Procedure
A Definitions as used in this code
1 "Commission" means the Tax Commission of
the state of Utah
2 "Department" means any subdivision of the
Tax Commission, including but not restricted to, the
auditing division, the property tax division, the
motor vehicle division, the motor vehicle business
administration division, and the collections division
3 "Officer" means an employee of the Commis
sion in a supervisory or responsible capacity
4 "Party" means any individual, partnership,
association, or corporation
5 "Conference" means an informal meeting of a
party or parties with departmental heads or officers
or employees designated by departmental heads
6 "Rule" means an officially adopted Commis
sion ruling of general prospective effect in connection with laws the Commission is charged to admi
ruster and Commission procedures, policies, and
practices.
7 "Regulatory Power" means the Commission's
CODE* Co
Provo Uuh

R861-02A-1

power to adopt such rules
8 "Hearing" means a proceeding, formal or inf
ormal, at which a part\ or parties may present evidence and arguments to the Commission in relation
to a particular order or rule
9 "Order" means the whole or any part of the
final disposition, with specific retrospective effect,
by the Commission of any particular controversy or
factual matter presented to it for its determination,
or the document reflecting the same
10 "Adjudication" means Commission process in
the formation of an order
11 "Quorum" means three members of the
Commission
12 "Record" means that body of documents and
exhibits from a hearing submitted for review on
appeal
13 "Appeal" means appeal from an order of the
Commission to the Supreme Court of the state of
Utah
1987
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R861-02A. Regulatory Power Pursuant
to Utah Code Ann. §59-1-210
R861-02A-1 Code of Admirustrative Procedure

R86T-02A-1 Code of Administrative Procedure
A Policy and Scope In accordance with the res
ponsibihty placed upon it by law, the Commission
shall enact appropriate rules These rules shall pre
scribe practices and procedures for the Commission
and other state and county officials and agencies
over which the Commission has supervisory power,
and interpret laws the Commission is charged with
administering, when such interpretation is deemed
necessary and in the public interest
B Preparation In the preparation of rules the
Commission may refer to appropriate materials and
consult such parties as it deems advisable, whether
or not such persons are employees of the Commission Drafts of proposed rules may be submitted to
the Office of the Attorney General for examination
as to legality and form
C Notice and Hearing The Commission may
publish, by means of local communication, notice of
its intent to exercise its regulatory power in a particular area Notice therein will be given of a sched
uled hearing or hearings not sooner than 15 days
after such notice, at which hearing or hearings any
party who would be substantially affected by such
exercise may present argument in support thereof or
in objection thereto Such notice and hearing or
hearings will be instituted only when the Commis
sion deems them to be of substantial value and in
the public interest, and such notice and hearing or
hearings shall not be a prerequisite to the vahditv of
any rule
D Adoption Rules will be adopted by the Com
mission at formal meetings with at least a quorum
of Commissioners present Adopted rules will be
written, dated, and signed by the Commissioners
present and entered into the official minutes of the
Commission, which minutes are a public record
available for examination by interested members of
the public at the Commission offices This procee
ding and no other will be necessary for validity
E Effective Date Unless otherwise specified in
the rule, the effective date thereof will be 20 days
after the filing date of the Commission meeting at
which the rule was adopted
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motor fuel without payment of tax at the time of
purchase must furnish his supplier or suppliers with
a signed letter containing the following information
1 a statement advising that the purchaser is the
holder of a valid motor fuel tax license,
2 the number of the license, and
3 a statement that the purchaser will assume the
responsibility and liability for the payment of motor
fuel tax on all future purchases of motor fuel
C The letter from the purchaser must be retained
by the seller as part of his permanent records

udes raising livestock and animals useful to man
2 Refunds are limited to the person raising agn
cultural products for resale or performing custom
agricultural work using nonhighway farm equip
ment It is further limited to persons engaged in
commercial farming activities rather than those
engaged in a hobby or farming for personal use
3 Fuel used in the spraving of crops bv airplanes
does not ordinanlv qualify for refund since aviation
fuel tax rather than motor fuel tax normally applies
to the sale of this fuel

1987

19S7

S9 13-203 59 13-204

59 13 202

R865-06M. Product Considered Exempt
Pursuant to Utah Code Ann.
§59-13-210

R865-09M. Solid Hydrocarbon Motor
Fuel Exemptions Pursuant to Utah Code
Ann. §59-13-201

R865-06M-1 Motor Fuel Tax

R865-09M-1 Motor Fuel Tax

R865-06M-1. Motor Fuel Tax
A Volatile or inflammable liquids which qualify
as motor fuels under Utah laws but which in their
present state are not usable in internal combustion
engines and in fact are not used as motor fuels in
internal combustion engines are exempt if sold in
bulk quantities of not less than 1,000 gallons at each
delivery
B The licensed motor fuel importer, refiner, or
licensed distributor shall submit specifications and
other related data to the Tax Commission If the
Tax Commission agrees that the product is not a
taxable motor fuel in its current state, it may be
sold exempt provided it is determined that all of the
product sold will be used for other than use in an
internal combustion engine
C The Tax Commission may set reporting and
verification requirements for nontaxable products if
additional sales are made to the same purchaser for
identical use Failure to submit reports, verification,
or specifications upon request by the Tax Commission will result in the product losing its exempt
status
D Sellers and purchasers of the exempt product
must maintain records to show the use of the
product together with laboratory specifications to
indicate its quality These records must be available
for audit by the Tax Commission
E Any exempt products subsequently sold in their
original state for use as a motor fuel, or to be
blended with other products to be used as a motor
fuel, will be subject to the motor fuel tax at the time
of sale

R865-09M-1. Motor Fuel Tax
A Motor fuels refined in Utah from solid hydr
ocarbons located in Utah are exempt from the
motor fuel tax If any exempt product is blended
into gasoline refined from oil or into gasohol pro
duced by blending gasoline and alcohol, the resui
ting product will be exempt only to the extent of the
exempt hydrocarbon fuel included in the final
blended product
1 For example, if the motor fuel produced from
solid hydrocarbons is blended with product contai
mng 90 percent motor fuel produced from oil, 10
percent of the total product will be exempt from the
motor fuel tax To the extent possible, the solid
hydrocarbon exemption should be claimed by the
person refining or distilling the exempt product
B If the resulting blended motor fuel is exported
from Utah or sold to a tax exempt government
agency, the exemption claimed as a result of the
export or government sales must be reduced b> the
amount of exemption claimed for the motor fuel
produced from solid hydrocarbons in Utah
C In order for this adjustment to be made in
cases where the export or exempt sale is made by
someone other than the refiner or blender, the
invoice covering the sale of the fuel must designate
the amount of exempt product included m the
motor fuel sold This must be shown whether sold
to a licensed distributor or to an unlicensed distnb
utor
1 If the exempt, or partially exempt product is
sold to a licensed distributor, the distributor must
make the adjustment on the form used to claim
credit for the government sale or the export
2 If sold to an unlicensed distributor, the export
form or government sale form submitted to a lice
nsed distributor for a claim must contain a statement disclosing the amount of exempt motor fuel
included
3 If the records are insufficient to disclose the
identity of the exempt purchaser on a direct basis,
an adjustment shall be made multiplying the exempt
product by a percentage factor representing the
government and export sales portion of total motor
fuel sales for the same period

1987

59-13-210

R865-08M. Nonhighway Agricultural
Use Pursuant to Utah Code Ann.
§59-13-202
R865-08M-1 Motor Fuel Tax

R865-08M-1. Motor Fuel Tax
A Every person who purchases motor fuel within
this state for the operation of farm engines, including self-propelled farm machinery, used solely for
nonhighway agricultural purposes, is entitled to a
refund of the Utah Motor Fuel Tax paid thereon
1 Agricultural purposes relate to the cultivation
of the soil for the production of crops, including,
vegetables, sod crops, grams, feed crops, trees,
fruits, nursery floral and ornamental stock, and
other such products of the soil The term also inclCOOE«CO
Provo Utah
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59 13-201

R865-01S. Sales and Use Taxes
Distinguished Pursuant to Utah Code
Ann. Title 59, Chapter 12
R865-01S-1 Sales and Use Tax
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R865-01S-L Sales and-Use Tax
A. The sales tax is imposed upon sales of tangible
personal property made within the state of Utah,
regardless of where such property is intended to be
used, and on the amount paid or charged for all
services for repairs and renovations of tangible
personal property or for installation of tangible
personal property rendered in connection with other
tangible personal property.
B. The use tax is imposed upon the use, storage
or other consumption of tangible personal property,
and upon the amount paid or charged for the services for repairs or renovations of tangible personal
property or installation of tangible personal property in connection with other tangible personal
property, if the tangible personal property is for
use, storage, or consumption in Utah; and, ordinarily, if the transaction does not take place within the
state of Utah.
C. The two taxes are compensating taxes, one
supplementing the other, but both cannot be applicable to the same transaction. The rate of tax is the
same.
D. The distinguishing factor in determining which
tax is applicable is normally the place where the sale
or service takes place. If the sale is made in Utah,
the sales tax applies. If the sale is made elsewhere,
the use tax applies.
19S7 59-12

R865-02S. Nature of Tax Pursuant to
Utah Code Ann. §59-12-103
R865-02S-1. Saks and Use Tax
R865-02S-1. Sales and Use Tax
A. The sales and use taxes are transaction taxes
imposed upon certain retail sales and leases of tangible personal property, as well as upon certain
services.
B. The tax is not upon the articles sold or furnished, but upon the transaction, and the purchaser is
the actual taxpayer. The vendor is charged with the
duty of collecting the tax from the purchaser and of
paying the tax to the state.
19S7 59-12-103

R865-04S. Collection of Tax Pursuant
to Utah Code Ann, §59-12-107
RS65-04S-1. Saks and Use Tax
R865-04S-1. Sales and Use Tax
A. The vendor shall not in any way waive the
collection or imposition of the tax or consider that
the tax is included and collected as part of the sales
price. The vendor is required to remit to the Tax
Commission all tax funds in his possession and is a
guarantor of all amounts required to be collected.
1987 59-12-107

each transaction. These tables reflect the appropriate
amount, including applicable local taxes, for the
various taxing jurisdictions.
1987 S9-1M07

R865-07S. Sales Tax License Pursuant
to Utah Code Ann. §59-12-106
R86S-07S-1. Sales and Use Tax
R865-07S-1. Sales and Use Tax
A. Every person required to collect sales tax must
complete an application for a license. A separate
license must be obtained for each place of business,
but where more than one place of business is operated by the same person, one application may be
filed giving the required information about each
such place of business. Each license must be posted
in a conspicuous place in the place of business for
which it is issued.
B. Any person required to collect sales tax must
notify the Tax Commission of any change of
address or character of business, or if the business is
discontinued.
C. A person who sells exempt tangible personal
property or exempt services exclusively is not required to have a sales tax license. However, a special
registration number may be necessary. For example,
a person who sells goods to retail stores for resale
may need a registration number in order to purchase
the resale merchandise tax free.
1987 59-12-106

R865-08S. Bonds and Securities
Pursuant to Utah Code Ann.
§59-12-107
R865-0SS-1. Saks and Use Tax
R865-08S-1. Sales and Use Tax
A. Any business not complying with the sales tax
collection and remittance procedures as outlined in
the Sales and Use Tax Act including:
1. any failure to file returns,
2. not making payments,
3. filing returns that are improper,
4. paying sales tax with a check which is not
honored, or any other violations, must post security
with the Tax Commission sufficient in amount to
insure the payment of whatever liability may be
involved.
This security shall be retained for whatever period
of time the Tax Commission deems necessary.
B. The Tax Commission may accept a valid corporate surety bond, United States treasury bond,
cash, or such other negotiable security as it deems
adequate.
C. Such bond will be released only upon written
request after a careful review of all circumstances or
upon cessation of business if no liability exists.
1987 59-12-107

R865-06S. Tax Collection Pursuant to
Utah Code Ann. §59-12-107
R865-06S-1. Saks and Use Tax

R865-12S. Filing of Returns Pursuant to
Utah Code Ann. §59-12-107
RS65-12S-L Saks and Use Tax

R865-06S-1. Sales and Use Tax
A. The vendor shall collect sales or use tax at the
rate set by law. Rule R865-30S defines sales price.
B. The Tax Commission furnishes tables that may
be used to determine the proper amount of tax on
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R865-12S-1. Sales and Use Tax
A. Every person responsible for the collection of
the tax under the act shall file a return with the Tax
CODE* Co
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Records shall include
1 sales invoices showing the name "and identity of
the customer, and
2 exemption certificates for exempt sales of tan
gible personal property or services if the exemption
category is shown on the exemption certificate
forms
B The Tax Commission will furnish samples of
acceptable exemption certificate forms on request
Stock quantities are not furnished, but taxpayers
may reproduce samples as needed in whole or in

part

ditches, or reservoirs but does include water in
bottles, tanks, or other containers Tangible personal property includes all other physically existing
articles or things, including property severed from
real estate
1987

59-12 118

R865-27S. Retail Sales Defined Pursuant
to Utah Code Ann. §59-12-102
R865-27S-1 Sales and Use Tax

I

C Exemption certificates are not required for \
sales to qualified government agencies (federal and j
state, counties and cities
including schools), but j
the vendor must keep a purchase order or other
acceptable evidence of exemption, such as a copy of
a check or voucher However, an exemption certif
icate may be used for sales to government agencies
where the sale is S100 or less
D If a purchaser is unable to segregate tangible
personal property or services which he purchases for
resale from tangible personal property or services
which he purchases for his own consumption, everything should be purchased tax-free He must then
report and pay the tax on the cost of goods or ser
vices purchased tax free for resale but which are
used or consumed
^
E The burden of proving that a sale is for resale J
or otherwise exempt is upon the person who makes
the sale If any agent of the Tax Commission requ j
ests the vendor to produce a valid exemption certi-j
ficate or other similar acceptable evidence toj
support the vendor's claim that a sale is for resale!
or otherwise exempt, and the vendor is unable to!
comply, the sale will be considered taxable and the I
tax shall be payable by the vendor
—'
19S7

R865-28S-1

59-12-107, 59 12 104

R865-25S. Sale of Business Pursuant to
Utah Code Ann. §59-12-112
R86S-25S-1. Saks and Use Tax

R865-25S-1. Sales and Use Tax
A Every sales tax license holder who discontinues
business, is required to notify the Tax Commission
immediately and return the sales tax license for
cancellation
B Every person discontinuing business shall
retain records for a period of three years unless a
release from such provision is obtained from the
Tax Commission

R865-27S-1. Sales and Use Tax
A The term "retail sale" has a broader meaning
than the sale of tangible personal property It incl
udes any transfers, exchanges, or barter whether
conditional or for a consideration by a person doing
business in such commodity or service, either as a
regularly organized principal endeavor or as an
adjunct thereto The pnce of the service or tangible
personal property, the quantity sold, or the extent
of the clientele are not factors which determine
whether or not it is a retail sale
B Retail sale also includes certain leases and
rentals of tangible personal property as defined in
Rule R865-32S, accommodations as defined in
Rule R865-79S, services performed on tangible
personal property as defined in Rules R865-51S
and R865-78S, admissions as defined in Rules
R865-33S and R865-34S sales of meals as defined
in Rules R865-61S and R865-62S, and sales of
certain public utility services
C A particular retail sale or portion of the selling
price may not be subject to a sales or use tax The
status of the exemption is governed by the circumstances in each case See other rules for specific and
general exemption definitions, Rule R865-30S for
definition of sales price and Rule R865-72S covering trade-ins
1987

59-12-102

R865-28S. Retailer Defined Pursuant to
Utah Code Ann. §59-12-102
R865-2SS-1 Saks and Use Tax

R86S-28S-1. Sales and Use Tax
A "Retailer" means vendors operating within this
state directly, or indirectly through agents or representatives, if the vendor
1 has or utilizes an office, distribution house,
sales house, warehouse, service enterprise, or other
place of business,
19S7 S9 12-112
2 maintains a stock of goods in Utah,
3 regularly solicits orders whether or not such
R865-26S. Tangible Personal Propert}
orders are accepted in this state, unless the activity
in this state consists solely of advertising or solicitDefined Pursuant to Utah Code Ann.
ation by direct mail,
§59-12-118
4 regularly engages m the delivery of property in
R865-26S-1 Sales and Use Tax
j this state other than by common carrier or United
States mail, or
5 regularly engages in any activity in connection
R865-26S-1. Sales and Use Tax
with the leasing or servicing of property located
A "Tangible personal property" means all goods,
within this state
wares, merchandise, produce, and commodities, all
B A person may be a retailer within the meaning
tangible or corporeal things and substances which
are dealt in or capable of being possessed or exch- of the act even though the sale of tangible personal
property is incidental to his general business For
anged it does not include real estate or any interest
example, a contractor may operate a salvage busitherein, bank accounts, stocks, bonds, mortgages,
ness and be a retailer within the meaning of the act
notes and other evidence of debt, coins and curr1987 59-12-102
ency, insurance policies, or governmental licenses
The term does not include water in pipes, conduits,
CODE* Co
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scasts and similar uses b\ radio and television stat
ions
2 "Motion picture exhibitor" means anv person
engaged in the business of operating a theatre or
establishment in which motion pictures are regularly
exhibited to the public for a charge
3 "Distributor" means persons who purchase or
sell motion picture films and video tapes which are
to be used by a commercial television broadcaster or
a motion picture exhibitor
B In general, the laws exempt sales of tangible
personal property and services which will later be
resold
C The following classes of tangible personal
property and services are specifically exempted even
though sold to the final consumer
1 motor fuels and special fuels upon which the
state excise tax has been imposed,
2 prescribed medicines, including stoma supplies,
oxygen, insulin, and syringes,
3 street railway fares,
4 newspapers and certain newspaper inserts,
5 commercials, motion picture films, prerecorded
audio and prerecorded video tapes sold by a prod
ucer, distributor or studio to a motion picture exh
ibitor, distributor, commercial television or radio
broadcaster,
6 certain farm machinery or farm equipment
used by commercial agricultural producers (see Rule
R865-49S for additional agricultural exemptions),
7 charges for intrastate movements of freight and
express covered in Rule R865 7IS
8 proceeds from coin operated vending machine
sales of food, beverages and dairy products where
the proceeds from each sale do not exceed $1
(provided proper costs of vended items are reported
as explained in Rule R865 74S),
9 materials, machinery, equipment and services
for use in new construction, expansion, or modernization of any mine or mineral facility in Utah (see
Rule R865-84S for further explanation of this
exemption),
10 tooling and equipment sold to aerospace or
electronic industry contractors (see Rule R865
87S),
11 machinery and equipment purchased by
manufacturers for use in new or expanding operat
ions in this state (see Rule R865 85S), and
12 food paid for with federal food stamps
D A blanket exemption is provided for sales
made directly to the state of Utah and to its depar
tments, institutions and political subdivisions Direct
sales to the federal government are exempt when
taxation is prohibited by federal law All sales, inc
luding meals, to or by religious or charitable instit
utions are exempt if used or sold in the conduct of
the regular religious or charitable functions and
activities
1987 59 12 104

R865-38S. Isolated and Occasional Sales
Pursuant to Utah Code Ann.
§59-12-106
R86S-3SS-1 Sales and Use Tax
R865-38S-1. Sales and Use Tax
A Sales made by officers of a court, pursuant to
court orders, are occasional sales, with the exception
of sales made by trustees, receivers, assignees and
the like, in connection with the liquidation or
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conduct of a regularly established place of business
Examples of casual sales are those made by sheriffs
in foreclosing proceedings and sales of confiscated
property
B If a sale is an integral part of a business whose
primary function is not the sale of tangible personal
property, then such sale is not isolated or occasi
onal For example, the sale of repossessed radios,
refrigerators, etc , by a finance company is not
isolated or occasional
C Sales of vehicles subject to the registration
laws of this state are not isolated or occasional
sales, except that anv transfer of any motor vehicle
in a business reorganization where the ownership of
the transferee organization is substantially the same
as the ownership of the transferror organization
shall be considered an isolated or occassional sale
D Isolated or occasional sales made by persons
not regularly engaged in business are not subject to
the tax The word "business" refers to an enterprise
engaged in selling tangible personal property or
taxable services notwithstanding the fact that the
sales may be few or infrequent Any sale of an
entire business to a single buyer is an isolated or
occasional sale and no tax applies to the sale of any
assets made part of such a sale (with the exception
of vehicles subject to registration)
E The sale of used fixtures, machinery, and
equipment items is not an exempt occasional sale if
the sale is one of a series of sales sufficient in
number, amount, and character to indicate the seller
deals in the sale of such items
F Sales of items at public auctions do not qualify
as exempt isolated or occasional sales
G Wholesalers, manufacturers, and processors
who primarily sell at other than retail are not
making isolated or occasional sales when they sell
such tangible personal property for use or consum
ption
1987 59-12-106

R865-39S. Sales by Farmers and
Agricultural Producers Pursuant to Utah
Code Ann. §59-12-102
R865-39S-1 Sales and Use Tax
R865-39S-1. Sales and Use Tax
A The seasonal sale of crops, seedling plants,
garden, farm or other agricultural produce bv the
producer thereof is not subject to tax The exemp
tion does not extend to the retail sale of seasonal
products by anyone other than the producer thereof,
and the burden of proof that any such sale is not
subject to the tax is on the vendor
B Poultry, eggs, and dairy products are not sea
sonal products and are not exempt from tax if a
producer sells such products and his sales to cons
umers have an average sales value of $125 or more
per month
C If any farmer or other person who is an agn
cultural producer establishes a place of business
such as a roadside stand, curb stand, market, stall,
or other store - for the sale of seasonal crops
which he has produced, and in addition sells agnc
ultural products which he has purchased or otherwise acquired from some third party, he then
becomes a retailer of the produce purchased or
otherwise acquired and is subject to the provisions
of the law with respect to collecting and remitting
sales taxes upon such retail sales and filing returns
CODE.Co
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R865-50S. Florists Pursuant to Utah
Code Ann. §59-12-102
R865-50S-I Sates and Use Tax

R865-50S-1. Sales and Use Tax
A Flowers, trees, bouquets, plants, and other
such items of tangible personal property are agricultural products and are, therefore, subject to the
rules concerning the sale of such products by the
producers thereof as set forth in Rule R865-49S
B Where the sale of such products includes such
items as frames, ribbons, flower pots, and other
decorative matter, the tax applies to that portion of
the sale represented by the decorative items Where
the florist does not segregate these items, he shall
charge tax on 50 percent of these sales
C All retail sales made by florists who do not
produce the flowers or other products are taxable
D Where florists conduct transactions through a
florist telegraphic delivery association, the following
rules apply in computation of tax liability
1 the florist must collect tax from the customer if
the flower order is telegraphed to a second florist in
Utah,
2 if a Utah florist receives an order pursuant to
which he gives telegraphic instructions outside Utah,
the Utah florist must collect tax from his customer
upon the total charges,
3 if a Utah florist receives telegraphic instructions
from a florist either withm or outside of Utah for
the delivery of flowers, the receiving vendor is not
liable for the tax In this instance, if the order originated in Utah, the tax is due from and payable by
the Utah florist who first received the order
19*7

59-12-102

R865-51S. Fabrication and Installation
Labor in Connection With Retail Sales of
Tangible Personal Property Pursuant to
Utah Code Ann, §59-12-103
R865-S1S-1 Sales and Use Tax

R865-51S-1. Sales and Use Tax
A The amount charged for fabrication or installation which is part of the process of creating a
finished article of tangible personal property must
be included in the amount upon which tax is collected This type of labor and service charge may not
be deducted from the selling price used for taxation
purposes e\en though billed separately to the cons
umer and regardless of whether the articles are
commonly earned m stock or made up on special
order
B Casting, forging, cutting, drilling, heat treating, surfacing, machining, constructing, and assembling are examples of steps in the process resulting
in the creation or production of a finished article
C Charges for labor to install personal property
in connection with other personal property are
taxable (see Rule R865-78S) whether material is
furnished by seller or not
D Labor to install tangible personal property to
real property is exempt, whether the personal property becomes part of the realty or not See Rule
R865-58S, dealing with improvements to or construction of real property, to determine the applicable tax on personal property which becomes a part
CODE• Co
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of real property
^^
E Tangible personal -f5foperty which is attached
to real properiy^-but remains personal property, is
subject to sales tax on the retail selling price of the
personal property, and installation charges are
exempt if separately stated If the retailer does not
segregate the selling price and installation charges,
the sales tax applies to the entire sales price, mclu
ding installation charges
F This rule primarily covers manufacturing and
assembling labor Other rules deal with other types
of labor and should be referred to whenever neces
sary
1987

59 12 103

R865-52S. Federal, State and Local
Taxes Pursuant to Utah Code Ann.
§59-12-102
R865-52S-1 Sales and Use Tax

R865-52S-1. Sales and Use Tax
A Federal excise tax involved in a transaction
which is subject to sales or use tax is exempt from
sales and use tax provided the federal tax is separ
ately stated on the invoice or sales ticket and colle
cted from the purchaser
B State and local taxes are taxable as a part of
the sales price of an article if the tax is levied on the
manufacturer or the seller
19S7 59-12 102

R865-53S. Sale by Finance Companies
Pursuant to Utah Code Ann.
§59-12-102
R865-53S-1 Sales and Use Tax

R865-53S-1. Sales and Use Tax
A Sales of tangible personal property acquired by
repossession or foreclosure are subject to tax
Persons making such sales must secure a license and
collect and remit tax on the sales made
19S7

59-12-102

R865-54S. Governmental Exemption
Pursuant to Utah Code Ann.
§59-12-104
R865-54S-1 Sales and Use Tax

R865-54S-1. Sales and Use Tax
A Tax does not apply to sales to the state of
Utah, or to any political subdivision of the state,
where such propertv is for use in the exercise of an
essential governmental function Also, certain sales
are not taxed because of federal law or the United
States Constitution
B Sales to the following state and federal agen
cies, institutions, and instrumentalities a r e exempt
1 federal agencies and instrumentalities
2 state institutions and departments
3 counties
4 municipalities
5 school districts, public schools
6 special taxing districts
7 federal land banks
8 federal reserve banks
9 activity funds within the armed sen. ices
10 post exchanges
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C. The following are taxable:
1. national banks
2. federal building and loan associations
3. joint stock land banks
4. state banks (whether or not members of the
Federal Reserve System)
5. state building and loan associations
6. private irrigation companies
7. rural electrification projects
8. sales to officers or employees of exempt instrumentalities
D. No sales tax immunity exists solely by virtue of
the fact that the sale was made on federal property.
E. Sales made by governmental units are subject
to sales tax.

UTAH ADMINISTRATIVE
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R865-58S. Materials and Supplies Sold
to Owners, Contractors and Repairmen
of Real Property Pursuant to Utah Code
Ann. §§59-12-102 and 59-12-103
R865-5SS-1. Saks and Use Tax

R865-58S-1. Sales and Use Tax
A. Sale of tangible personal property to real
property contractors and repairmen of real property
is generally subject to tax.
1. The person who converts the personal property
into real property is the consumer of the personal
1987 59-12-104
property since he is the last one to own it as personal property.
2. The contractor or repairman is the consumer of
R865-55S. Hospitals Pursuant to Utah
tangible personal property used to improve, alter or
Code Ann. §59-12-104
repair real property; regardless of the type of contR865-55S-1. Sales and Use Tax
ract entered into - whether it is a lump sum, time
and material, or a cost-plus contract.
3. The sale of real property is not subject to the
R865-55S-1. Sales and Use Tax
tax nor is the labor performed on real property. For
A. All retail sales (other than prescribed medicines
as noted in Rule R865-37S) made to hospitals are example, the sale of a completed home or building
is not subject to the tax, but sales of materials and
taxable unless the Tax Commission has furnished
the hospital an opinion that it qualifies as a religious supplies to contractors and subcontractors arc
or charitable institution, and such hospital furnishes taxable transactions as sales to final consumers. This
its vendors a certificate as set forth in Rule R865- is true whether the contract is performed for an
individual, a religious institution, or a governmental
23S.
1987 59-12-104
instrumentality.
4. Sales of materials to religious or charitable
institutions and government agencies are exempt
R865-56S. Sales by Employers to
only if sold as tangible personal property and the
Employees Pursuant to Utah Code Ann.
seller does not install the material as an improve§59-12-102
ment to realty or use it to repair real property.
B. If the contractor or repairman purchases all
R865-56S-1. Sales and Use Tax
materials and supplies from vendors who collect the
Utah tax, no sales tax license is required unless the
R865-56S-1. Sales and Use Tax
contractor makes direct sales of tangible' personal
A, Sales to employees are subject to tax on the
property in addition to the work on real property.
amount charged for goods and taxable services. If
1. If direct sales are made, the contractor shall
tangible personal property is given to employees obtain a sales tax license and collect tax on all sales
with no charge, the employer is deemed to be the of tangible personal property to final consumers.
consumer and must pay tax on his cost of the mer2. The contractor must accrue and report tax on
chandise. Examples of this type of transaction are all merchandise bought tax-free and used in perfmeals furnished to waitresses and other employees, orming contracts to improve or repair real property.
contest prizes given to salesmen, merchandise
Books and records must be kept to account for both
bonuses given to clerks, and similar items given
material sold and material consumed.
away.
C. Sales of materials and supplies to contractors
1987 59-12-102
lor use in out-of-state jobs are taxable unless
sold in interstate commerce in accordance with Rule
R865-57S. Ice Pursuant to Utah Code
R865-44S.
D. This rule does not apply to contracts whereby
Ann. §§59-12-102 and 59-12-103
the retailer sells and installs personal property which
R865-57S-1. Sales and Use Tax
does not become part of the real property. See Rules
R865-51S, R865-59S, and R865-78S for inforR865-57S-1. Sales and Use Tax
mation dealing with installation and repair of tangA. In general, sales of ice to be used by the purible personal property.
1987 59-12-102, 59-12-103
chaser for refrigeration or cooling purposes are
taxable. Sales to restaurants, taverns, or the like to
be placed in drinks consumed by customers at the
R865-59S. Sales of Materials and
place of business are sales for resale and are not
Services
to Repairmen Pursuant to Utah
taxablt.
Code Ann. §59-12-103
B. Where ice is sold in fulfillment of a contract
for icing or reicing property in transit by railroads
R84S5-59S-1. Saks and Use Tax
or other freight lines, the entire amount of the sale
is taxable, and no deduction for services is allowed.
R865-59S-1. Sales and Use Tax
1987 59-12-102,59-12-103
A. Sales of tangible personal property and services to persons engaged in repairing or renovating
tangible personal property are for resale, provided
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